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The purpose of this quick guide:
To support continuing healthcare teams working with individuals in receipt of Continuing Healthcare funded care in 

own homes or tenancy-based accommodation (for example, supported living) that lack capacity to consent to their 

care and treatment support, where they may be deprived of their liberty.

Developed by: NHS London CHC/Continuing Care MCA/DoLS Task to Finish Group. 

Any questions or comments please email: england.londonsafeguarding1@nhs.net

Review Date: 26/03/2024

Version 1: 22/11/2023
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Glossary
Term / Abbreviation What it stands for

DoL Deprivation of Liberty

DoLS Deprivation of Liberty Safeguards

MCA Mental Capacity Act (2005)

MC(A)A Mental Capacity (Amendment) Act (2019)

ACP Advance Care Planning

ADASS Association of Directors of Adult Social Services

ADCS Association of Directors of Children’s Services 

ADRT Advanced Decision to Refuse Treatment

AMCA Approved Mental Capacity Professional

LA Local Authority

CHC Continuing Healthcare

CC Continuing Care

BIA Best Interest Assessor

ICB Integrated Care Board

CoP Court of Protection

CQC Care Quality Commission

DHSC Department of Health and Social Care 

ECHR European Convention of Human Rights

HEE Health Education England

HRA Human Rights Act (1998)

ICS Integrated Care Systems 

IMCA Independent Mental Capacity Advocates

LPA (Health and Welfare) Lasting Power of Attorney

MHA Mental Health Act (1983, amended 2007)

NHS National Health Service 

CYP Children and Young People

YP Young Person refers to a 16–17-year-old

SG Safeguarding

Version 1: 22/11/2023
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Background and Context

Article 5 of the Human Rights Act states that 'everyone has the right to liberty and security of person. No one shall be deprived of his or her liberty [unless] in 

accordance with a procedure prescribed in law'. The Deprivation of Liberty Safeguards (DoLS) is a procedure prescribed in law when it is necessary to deprive 

of their liberty a resident or patient who lacks capacity to consent to their care and treatment in order to keep them safe from harm. The detention must be 

‘imputable to the state’ , care and treatment is imputable to the state if it has been arranged or provided by the Local Authority / NHS.

The Deprivation of Liberty Safeguards are only applicable when a person is in hospital or a care home. If a person is living in another setting it is still 

possible to lawfully deprive the person of their liberty in their best interests, via an application to the Court of Protection or the high court (family 

court). Depriving a person of their liberty within a community setting is referred to as Community DoL – the lawful authorisation of arrangements 

enabling care or treatment which give rise to a deprivation of liberty for the person.

Who is responsible for overseeing DoLS Applications: The organisation providing/proposing the care is responsible for making the application. 

• Care Homes, Hospitals, Local Authority funded care in own home/supported living, self-funders: Usually the Local Authority

• Young People under the age of 18: Usually the Local Authority.

• Individuals in receipt of Continuing Healthcare funded care in own homes/supported living: Integrated Care Boards

In 2014, the Supreme Court agreed an ‘acid test’ for people who are lacking capacity to consent to, or who refuse their care arrangements - (P v Cheshire 

West and Chester Council and Q v Surrey County Council, (2014 UKSC 19). The ‘acid test’ states that an individual is deprived of their liberty if they:

• Lack the capacity to consent to their care/treatment arrangements

• Are under continuous supervision and control

• Are not free to leave – (the Law Society advises that the focus should be not on whether it seems the person is wanting to leave, but on how those 

who support them would react if they did want to leave)

Version 1: 22/11/2023
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The Mental Capacity Act (Recap)
The MCA has been in force since 2007 and applies to England and Wales. The primary purpose of the MCA is to promote and safeguard decision-making within a legal 

framework. It does this in two ways:

• By empowering people to make decisions for themselves wherever possible, and by protecting people who lack capacity by providing a flexible framework that places 

individuals at the heart of the decision-making process

• By allowing people to plan ahead for a time in the future when they might lack the capacity.

5 Principles 

• Assume a person has capacity unless proved otherwise.

• Do not treat people as incapable of making a decision unless you have tried all practicable steps to help 

them.

• Do not treat someone as incapable of making a decision because their decision may seem unwise.

• Do things or take decisions for people without capacity in their best interests.

• Before doing something to someone or making a decision on their behalf, consider whether you could 

achieve the outcome in a less restrictive way.

Remember

The presumption that P has capacity is fundamental to the Act. It is important to remember that P has to ‘prove’ 

nothing:

• Outside the court setting, if you are going to take action in the name of P’s best interests, you will have to 

show why you have a reasonable belief that they lack capacity to make the decision(s) in question, and that 

you have taken reasonable steps to establish this.

• If you are in court, you will need to show the judge why – on the balance of probabilities – it is more likely 

than not that P lacks capacity to make the decision()s in question.

The Mental Capacity Act Toolkit: Aims to help support health and social care professionals working 
with individuals whose decision-making capacity is limited, fluctuating, absent or compromised.

Version 1: 22/11/2023

https://mentalcapacitytoolkit.co.uk/
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Identifying a Community DoL: Determining 
level of Priority

What is a Community Deprivation of Liberty?

• A person living within the community who has been determined to lack capacity to 

make decisions for themselves about their support and accommodation.

• The detention is ‘imputable to the state’ , care and treatment is imputable to the state if 

it has been arranged or provided by the Local Authority / NHS.

• The individual is receiving a package of support. ICBs are responsible for making DoL 

applications for Individuals in receipt of Continuing Healthcare funded care in own 

homes/supported living.

• The below Acid Test is met. 

• Where  the Acid Test met a person is considered to be being deprived of their liberty?

Points to consider re are the restriction necessary and 

proportionate:

• Are the restrictions used frequently and/or for prolonged periods 

of time?

• Do the restrictions impact significantly on the person’s freedom of 

movement?

• Could there be a significant psychological impact on the person, 

e.g., are they objecting or distressed?

• Are relatives or carers concerned about the restrictions placed on 

the individual?

• Are the restrictions considered to be in the person’s best 

interests?

     - Are they to protect the individual from harm?

     - Are the restrictions a proportionate response to the likelihood

       and severity of the potential harm? 

Determining Level of Priority?

All individuals that meet the Acid Test require an application to the 

Court of Protection. A prioritisation tool can be utilised to support 

managing demand due to limited resources, alongside additional 

mitigating measures to meet the demand in the longer term.

The London Region Continuing Healthcare Deprivation of Liberty 

Scoping Tool can be used to support determining priority.

All ICB’s should have a risk stratification process in place to support 

determining the priority of CHC Community DoLS.

What constitutes a deprivation of liberty?

The Acid Test tells us that a person is being deprived of their liberty because they are 

confined. 

For every person who has restrictions and deprivations within their support, we must 

always consider:

• Is this the least restrictive option?

• Is this deprivation in the person’s best interests?

If we fail to apply this criteria, we are at risk of acting unlawfully.

Identifying a Community Deprivation of Liberty?

The London Region CHC/CC MCA & DOL Task to Finish Group have developed a 

Continuing Healthcare Deprivation of Liberty Scoping Tool which can be utilised by 

Continuing Healthcare Staff to aid the identification that an individual in receipt of 

Continuing Healthcare funded care is being deprived of their liberty. A copy of this tool 

can be obtained from your Senior CHC Lead.

Resources: NHS Sussex Guide to DoL Leaflet

Version 1: 22/11/2023

https://www.sussex.ics.nhs.uk/wp-content/uploads/sites/9/2023/10/Guide-to-DoL-Orders-within-Community-Settings-Leaflet-June-2023.pdf
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Community DoL Process at a glance
(Developed by NHS NWL ICB)

The Acid Test

In 2014, the Supreme Court agreed an ‘acid test’ for 

people who are lacking capacity to consent to, or who 

refuse their care arrangements - (P v Cheshire West and 

Chester Council and Q v Surrey County Council, (2014 

UKSC 19). The ‘acid test’ states that an individual is 

deprived of their liberty if they:

• Lack the capacity to consent to their care/treatment 

arrangements

• Are under continuous supervision and control

• Are not free to leave – (the Law Society advises that 

the focus should be not on whether it seems the 

person is wanting to leave, but on how those who 

support them would react if they did want to leave)

Version 1: 22/11/2023
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Community DoL Process at a glance

Version 1: 22/11/2023
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Community DoL Process at a glance
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Putting the person at the centre

Involving people in decisions about their care is intrinsic to the principles of the MCA and should be evident in every care and support plan. Meaningful 

Involvement is based on a sharing of power between the person (their family), provider and commissioner. 

Person-centred planning ( To consider)

✓ What the person would like to achieve with their care and support, their goals and 

aspirations for the future.

✓ Find out what is important to the person about how they live their lives now. For 

example, what they enjoy doing, their interests, likes and dislikes, who is important 

to them, who they like to see, where they like to go, their preferred routines (such 

as when they like to get up and go to bed, whether they like a bath or a shower). 

This information can be gathered by somebody that engages well with the 

individual. 

✓ Details of key life events and dates to assist with chronological orientation.

✓ How best to support and involve the person in decision-making.

✓ Essential information for continuity of care and for use in emergencies.

✓ Roles and responsibilities so that the person receives coordinated care support to 

meet their needs.

✓ Where a person lacks capacity to express their choices, how their families and 

others who are interested in their welfare have been consulted.

✓ The associated benefits and risks of each option

Involvement in the cycle of care and support planning

What to look for

✓ The person or their family/friends are able 

to tell you how they were involved  in 

developing the care and support plan and 

that they felt (and feel) listened to. 

✓ The person and their chosen 

representative are aware of the care and 

support plan and have seen a copy. 

✓ The care and support plan clearly explains 

how care and support will be delivered

Person-centred, MCA-compliant care planning (SCIE 2017)

• Care and support plans are developed with the person as far as possible. 

The conversation is led by the person who knows best about their needs 

and preferences.

• Care planning follows a social model of disability.

• There is a focus on goals and aspirations, attempts to take into account 

what the person would like to achieve with their care and support.

• Care planning explores potential for change, opportunities to develop 

capacity and ability

• Attempts to take account of the person’s wishes and views as far as 

possible. 

• The professional provides information about what the service can offer.

• They agree what will be in the care and support plan. A copy of the plan is 

made available to the person and/or their representative.

• The emphasis is on safe care that respects a person’s right to take risks 

that they understand.

• The care planning conversation takes place at a time when the person is 

most or more likely to have capacity.

MCA /Dols
• A Carer’s guide to the Mental Capacity Act
• Age UK Deprivation of Liberty Safeguards Factsheet
• Next of Kin: Understanding decision making authorities
• Voice Ability: Info on Rule 1.2 Representative
Court of  Protection 
• A basic guide to the Court of Protection

Version 1: 22/11/2023

https://www.scie.org.uk/files/mca/practice/care-planning/mca-and-care-planning-report.pdf
https://www.scie.org.uk/files/mca/directory/guide-to-the-mental-capacity-act-for-people-caring-for-someone-with-dementia-sitra-2016.pdf
https://www.ageuk.org.uk/globalassets/age-uk/documents/factsheets/fs62_deprivation_of_liberty_safeguards_fcs.pdf?dtrk=true
https://eprints.bournemouth.ac.uk/33829/1/NoK-Booklet-for-interactivepdf.pdf
https://www.voiceability.org/about-advocacy/types-of-advocacy/rule-1-2a-representative-1
https://courtofprotectionhandbook.files.wordpress.com/2020/07/a-basic-guide-to-the-court-of-protection-july-2020-3.pdf
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Forms and letters to be completed to make 
a Community DoL Application

What documents will be required? What documents may be required?

1. A fully completed and signed COPDOL11 form (plus Annex A, B and C) (how to guide)

2. A full copy of P’s current care plan with a signature from the case manager / care co-

ordinator on the front page, and clear note of the date the care plan became effective 

on the front page (i.e. has gone through any completion and approval process). The 

care plan should be 3rd person unless P has communicated the comment/action etc. 

Make sure that the date of the care plan is within the last 3 months 

3. A letter from a GP or other registered medical practitioner confirming P is of ‘unsound 

mind’ (i.e. what is the irrelevant medical diagnosis), which must be hand signed and 

dated within the last 12 months. Where an individual has not had a change in their 

condition that impacts their capacity the requirement for evidence of ‘unsound mind’ 

may also be satisfied by producing an appropriate extract from P’s medical records, 

such as a report or document signed by a medical practitioner making reference to P’s 

incapacity, and which is dated within the last 12 months.

4. Evidence of incapacity (either in form COP3 or another suitable format), which must 

be recently completed, hand signed and clearly dated on the front page.

5. A signed statement from the identified litigation friend / rule 1.2 rep.

6. A copy of the best interests assessment where the decision was made that the care 

arrangements set out in P’s care plan is in their best interests.

• A copy of any advanced decision made.

• A copy of any Lasting Power of Attorney in place

• A copy of any Court Order appointing a Deputy.

• A copy of P’s transition plan (if P is moving accommodation)

Top Tips

1. Obtain a letter from a GP as soon as possible confirming P’s medical 
diagnosis. The letter can be very brief, however if the diagnosis is 
‘learning disability’ it should state the severity of that disability. 
Ensure that this letter is dated within 12 months.

2. A ‘litigation friend’ or ‘Rule 1.2 rep’ is required to be identified for 
every application. Identifying who is suitable and willing to fulfil this 
role should be a priority.

3. Ensure that all parts of the COPDOL11 form are completed. Use 
‘none’ or ‘not applicable’ where relevant.

4. Consultation with other persons (Annex B) does not have to take 
place at a meeting. You can consult via telephone, email, or any 
other suitable means.

5. If you do not have space on the form, just continue on a separate 
blank sheet; clearly referring to where you are continuing from in 
the COPDOL11 form itself.

Version 1: 22/11/2023

https://www.gov.uk/government/publications/form-copdol11-application-to-authorise-a-deprivation-of-liberty-sections-4a3-and-162a-of-the-mental-capacity-act-2005
https://www.gov.uk/government/publications/make-a-report-on-someones-capacity-to-make-decisions-form-cop3
https://www.advancedecision.service.compassionindying.org.uk/
https://www.gov.uk/life-circumstances/lasting-power-attorney
https://www.gov.uk/become-deputy
https://www.voiceability.org/about-advocacy/types-of-advocacy/rule-1-2a-representative-1
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Mental Capacity 
Assessment

The 5 
Principles

Pre- 
assessment 
preparation

The 
assessment

Recording 
the 

assessment

1. Assume a person has capacity unless proved otherwise.

2. Do not treat people as incapable of making a decision unless 

you have tried all practicable steps to help them.

3. Do not treat someone as incapable of making a decision 

because their decision may seem unwise.

4. Do things or take decisions for people without capacity in their 

best interests.

5. Before doing something to someone or making a decision on 

their behalf, consider whether you could achieve the outcome 

in a less restrictive way.

Keep at the forefront the 5 Principles

Useful Resources for Staff

• HRCH Capacity Coach videos. Introduction , 

Decision-making & When capacity is 

complicated

• Lancashire SAB MCA Assessment Practice 

Guidance Toolkit

• Lancashire SAB MCA Ebook

An application to the court of protection requires a submission of evidence of incapacity (either in form COP3 or another suitable format), The below tips 

can assist with undertaking and recording a capacity assessment.

Version 1: 22/11/2023

Undertaking a COPDOL capacity 
assessment (top tips)

https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fyoutu.be%2F7Gw7n_q95wc&data=05%7C01%7Celaine.ruddy%40nhs.net%7C32ef95e81eba40680e0408dba9fa4411%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638290664559813939%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=cE7A8YXbnVzSrYC55txBrvtfKmahqOA8ahcY2pAJ5kk%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fyoutu.be%2FpcX7sbAzwz0&data=05%7C01%7Celaine.ruddy%40nhs.net%7C32ef95e81eba40680e0408dba9fa4411%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638290664559813939%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=%2BOukjCoJr8CMUZ7%2Bfs8vNWESmexbCS7vHKpnYc9LkXo%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fyoutu.be%2F3RzEWWUCyEA&data=05%7C01%7Celaine.ruddy%40nhs.net%7C32ef95e81eba40680e0408dba9fa4411%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638290664559970178%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=M0DIp23X6EclKPeRlBtQU%2BGRJ57kWS98og7c7vniKyQ%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fyoutu.be%2F3RzEWWUCyEA&data=05%7C01%7Celaine.ruddy%40nhs.net%7C32ef95e81eba40680e0408dba9fa4411%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638290664559970178%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=M0DIp23X6EclKPeRlBtQU%2BGRJ57kWS98og7c7vniKyQ%3D&reserved=0
https://www.lancashiresafeguarding.org.uk/lancashire-safeguarding-adults/resources/mca-dols/mca-assessment-practice-guidance-toolkit/
https://www.lancashiresafeguarding.org.uk/lancashire-safeguarding-adults/resources/mca-dols/mca-assessment-practice-guidance-toolkit/
https://pub.lucidpress.com/MCABLBNetwork/#i41X703CdIiI
https://www.gov.uk/government/publications/make-a-report-on-someones-capacity-to-make-decisions-form-cop3
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Pre- 
assessment 
preparation

• Are you the best person to undertake the assessment?

• The decision to be made.

• The individuals communication needs.

• Check if you have reasonable belief that the person 

lacks capacity to make a decision at this time. 

• Record concerns about the person’s decision-making 

ability. 

• If the decision can wait until the person has regained 

mental capacity.

• Is there a valid and applicable advance decision?

• Have the relevant information ready (reasonably 

foreseeable consequences for the person for whatever 

decision they make or fail to make.)

• Engage, motivate, and enable the person to make the 

decision themselves. Even if this fails, continue to 

include the person in your assessment conversation.

The assessor should be clear about:

Undertaking a COPDOL capacity 
assessment (top tips)

Version 1: 22/11/2023
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The 
Assessment

Conducting the assessment

Question Supporting Prompts

Does the individual understand the 

information relevant in basic terms to 

make the decision? 

• Explain why you carrying out the assessment and what the decision is to be made

• Ask P about their what they understand from the information that has provided to help make the decision.

• Does it appear that P has been provided with all the relevant information (in an appropriate format) they require to make 

the decision.

• Identify the key details that need to be understood by P.

Can the individual use or weigh up the 

information as part of the process of 

making the decision?

• Ensure that P has have the clear details of the choices available and the consequences of each choice (the risks and 

benefits).

• Is the individual being influenced by other people’s views, perspective on the decision.

• If the individual cannot reach a decision this could evidence, they are not able to weigh up the information.

• If the individual can set out the risks and benefits of each choice but is unable to apply it to their circumstances this 

could be deemed, they are not able to weigh up the information.

Can the individual retain that information 

for long enough to make a decision?

• MCA (2005) Section 3(3) states that people who can only retain information for a short while must not automatically be 

assumed to lack the capacity to decide – it depends on what is necessary for the decision in question.

• Items such as notebooks, photographs, posters, videos, and voice recorders can help people record and retain 

information.

Can the individual communicate their 

decision?

• Ensure you are aware of the individuals communication needs.

• Decisions can be communicated by any means possible (e.g. verbal or sign language, gesture, drawing, writing, etc.)

The ‘diagnostic test’

Does the person have an impairment of, 

or disturbance in the functioning of, 

mind or brain?

• Gather assessments or evidence that the person has an impairment of, or disturbance in the functioning of, mind or 

brain that may impacting on the person’s decision-making

• Is the impairment of, or disturbance in the functioning of, mind or brain temporary or permanent.

• Does the individual present with any emotional/mental illness aspects that might affect responses (e.g. anxiety, 

depression, psychosis, delusional beliefs).

Undertaking a COPDOL capacity 
assessment (top tips)

Version 1: 22/11/2023
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Recording

The 

Assessment 

A good record of a capacity assessment that reaches the conclusion that a person lacks the capacity to 

make a specific decision will show that you have:

• Been clear about the capacity decision being assessed;

• Ensured that the individual (and you) have the clear details of the choices available (e.g. regarding 

treatment options; between living in a care home and living at home with a realistic package of care);

• Identified the key details the individuals needs to understand.

• Balanced the protection imperative with the free choice imperative 

• Demonstrated the efforts taken to promote the individuals' ability to decide and, if unsuccessful, 

explained why;

• Recognised that assessment is not necessarily a one-off matter, and that you have taken the time to 

undertake to gather as much evidence as is required to reach your conclusion – including, for instance, 

returning to have a further conversation with the individual or obtaining supportive evidence;

Evidenced each element of your assessment: 

• Why could the individual not understand, or retain, or use/weigh, or communicate in spite of support 

provided? 

• What is the impairment/disturbance? Is it temporary or permanent?

• How is the inability to decide caused by the impairment/disturbance  (as opposed to something else)?

Answered the question: why this is an incapacitated decision as opposed to an unwise one?

Recording a Capacity Assessment 

Version 1: 22/11/2023

Undertaking a COPDOL capacity 
assessment (top tips)
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Developing a court compliant care and 
support plan.

When making an application to the court of protection is a full copy of P’s current care plan with signature from the case manager / care co-ordinator on the 

front page, and clear note of the date the care plan became effective on the front page (i.e., has gone through any completion and approval process) is 

required.

 

What to include in the care and support plan (39 Essex Preparing Care Plans, Transition Plans And Best Interests Assessments For Court Of Protection Proceedings)

• The care plan should be 3rd person unless P has communicated the comment/action etc

• The assignment of specific responsibilities are clear.

• That you have captured the key information about P including diagnosis, prognosis, presentation, history.

• Attempts to take account of the person’s wishes and views as far as possible. 

• Views of family.

• Details of every option considered. Including pros and cons.

• Reasons for identifying a particular option as being in P’s best interests and for rejecting the other options. Include risks/contingency plan.

• How a person’s liberty is being promoted.

• Evidence that a person-centred planning approach has been taken. 

• How the relevant person and their representative are being assisted to be involved in their care and support. 

• Where the care plan involves any degree of restraint, identify the precise nature/method of the restraint, the rationale for it, monitoring/recording and 

plans to minimise the need for restraint.

• If chemical restraint being used, – include opinion of use of the medication. When/who reviews medication.  If PRN – frequency of use and why 

necessary. 

• That conditions attached to the authorisation are being complied with. 

• That there are arrangements for regular review of the care and support in order to give the person more liberty and choice and see is still needed.

When developing your care plan keep in mind:
Munby J (as then was) in R(J) v Caerphilly  County Borough Council [2005] 2 FLR 860: 

“46…. A care plan is – or ought to be – a detailed operational plan. Just how detailed will depend upon the circumstances of the particular case. Sometimes a very high 
level of detail will be essential. But whatever the level of detail which the individual case may call for, any care plan worth its name ought to set out the operational 
objectives with sufficient detail – including detail of the 'how, who, what and when' – to enable the care plan itself to be used as a means of checking whether or not 
those objectives are being met.”

Version 1: 22/11/2023

https://www.mentalhealthlaw.co.uk/media/COP_checklists_Article_November_2010.pdf
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Quality Q&A for Applications

Prior to making application to the Court of Protection the ICB should undertake its own quality review of the application. Ideally this should be undertaken by 

a senior member of staff that has MCA/DoL expertise. The following checklist can be assistance:

1.   Check all documents are included as listed as part of the application. List 

      can be found in this pack here.

2.   Has all sections of the COP DOL 11 form been completed. Any areas not filled in 

      state ‘none’ or ‘not applicable’ where relevant.

3.   Check for spelling, grammar errors.

4.   Check that the name of the individual for the application is consistent throughout.

5.   Review quality of the care plan using the checklist in this pack here. Make sure that 

      the date of the care plan is within the last 3 months   

6.   Ensure letter from GP or other registered medical practitioner detailing the 

      individuals' diagnosis is dated in the last 12months.

7.  Review quality of the completed COP3 form using the tips guide in this pack here.

8.  Ensure page 31 of the COPDOL11 form has been completed.

9.  Make sure A ‘litigation friend’ or ‘Rule 1.2 rep’ has been identified and added.

Version 1: 22/11/2023
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DoLS and Children and 
Young People (CYP)

The term “child” is used to refer to someone under the age of 16 years whilst “young person” refers to a 16–17-year-old.

A Deprivation of Liberty does not apply to a child underage of 16 years of age. Deprivation of Liberty Safeguards 2007 relates only to people aged 18 or over. 

If the issue of depriving a person of liberty arises, other safeguards must be considered, such as the existing powers of the court, particularly those under 

section 25 of the Children Act 1989, or the Mental Health Act 1983.

There are examples of when children  and young people with disabilities need to receive care or treatment in a hospital,  or in a setting such as a foster home, 

residential special school, boarding school or further education college with residential accommodation. The only way they can get the care or treatment they 

need and be safe is for there to be restrictions in place. This may be delivered under a Best Interests decision. 

Local authorities are under a duty to consider whether any children in need, or looked-after children, especially those in foster care or in a residential 

placement, are subject to restrictions amounting to a deprivation of liberty. The local authority must first consider whether section 25 of the Children Act (secure 

accommodation) is applicable or appropriate in the circumstances of the individual case. Section 25 allows for the placement of a looked-after child in 

accommodation provided for the purpose of restricting liberty.

A Deprivation of Liberty will be lawful if warranted under statute, for example, under:

•section 25 of the Children Act 1989, which provides for the placement of 

looked-after children in secure accommodation;

•the Mental Health Act 1983;

•the youth remand provisions of the Legal Aid, Sentencing and Punishment of 

Offenders Act 2012; or

•the custodial sentencing provisions of the Power of Criminal Courts 

(Sentencing) Act 2000.

Resources
• RiP Practice Guidance: Deprivation of Liberty and 16-17 year olds and "Shedinar" 

• Deprivations of Liberty of Children and Young People in the COP and Family Courts | 39 

Essex Chambers

• Bma-children-and-young-people-ethics-toolkit-oct-2021.pdf 

http://www.legislation.gov.uk/ukpga/1989/41/section/25
http://www.legislation.gov.uk/ukpga/1989/41/section/25
http://www.legislation.gov.uk/ukpga/1989/41/section/25
http://www.legislation.gov.uk/ukpga/1983/20/contents
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/219974/circular-06-12-youth-remand-adult-bail.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/219974/circular-06-12-youth-remand-adult-bail.pdf
http://www.legislation.gov.uk/ukpga/2000/6/contents
http://www.legislation.gov.uk/ukpga/2000/6/contents
https://www.researchinpractice.org.uk/media/4753/joint_deprivation-of-liberty-and-young-people_web.pdf
https://www.mentalcapacitylawandpolicy.org.uk/deprivation-of-liberty-and-16-17-year-olds-shedinar/
https://www.39essex.com/events/deprivations-liberty-children-and-young-people-cop-and-family-courts
https://www.39essex.com/events/deprivations-liberty-children-and-young-people-cop-and-family-courts
https://www.bma.org.uk/media/4666/bma-children-and-young-people-ethics-toolkit-oct-2021.pdf
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Case Studies To Support Practice 

Case example: provision of care in own home

Mary is an 85-year-old bed bound patient with severe 
cognitive impairment (late-stage Vascular dementia). 
Mary lives at home with her husband and is fully funded 
by a 24-hour Continuing healthcare package of care due 
to the extent of her Primary health care needs. Mary 
does not object to bedrails being used on her hospital 
bed and often appears visually content, however she can 
present with unpredictable behaviours that challenge 
when she is unwell with Urinary Tract Infections (UTIs).

Factors indicating that Mary is likely to be deprived of her 
liberty:
• Despite not verbally objecting to being bed bound, 

she is under continuous control and supervision.
• Mary is physically not free to leave her bed due to her 

falls risk/ immobility
• Mary has carers monitoring and governing her daily 

schedule 24 hours daily

Case example: provision of care in a supported living 
service likely to amount to a deprivation of liberty. 

Tom is a 23-year-old gentleman with Bi-polar disorder, 
moderate Learning disability and a history of anti-social 
behaviour. Tom is residing in extra-sheltered 
accommodation with 3 other residents who have similar 
care and support needs. Tom is fully mobile but requires 
supervision of one staff member during mealtimes and all 
outdoor excursions due to his history of violence and 
aggression.

Factors indicating that Tom is likely to be deprived of his 
liberty:
• Despite being physically mobile, Tom is subject to control 

and supervision throughout his daily routine both within 
and external to his accommodation for his own safety 
and the safety of others. 

Version 1: 22/11/2023
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Case Studies To Support Practice 

Case example: provision of care likely to amount to a 
deprivation of liberty in extra care housing. 

Cynthia has learning disabilities and severe mobility 
problems. Although lacking capacity to consent to the 
arrangements, she is living in a one-bed apartment as 
part of a scheme of extra care housing. For twelve hours 
a day she has a carer to help her get out of bed, dress 
and see to her daily needs. She has pressure sensors 
around the bed to alert staff should she fall at night. 
Cynthia can only leave the accommodation with a carer. 

Factors indicating that Cynthia is likely to have been 
deprived of her liberty: 
• That she is subject to twelve hours of continuous 

supervision and control each day
• That she is not free to leave on her own

Case example: provision of care in a supported living 
service likely to amount to a deprivation of liberty. 

Martin is 20 years old and has autism and cerebral palsy. He 
lives in a one-bedroomed flat with one-to-one staffing at all 
times. The front door is locked for his safety and he cannot 
unlock it himself. He cannot stand unaided requiring a 
wheelchair when outside. Due to his restlessness, physical 
agitation and impulsive movements, he is strapped to his 
wheelchair when in the community. 

Factors indicating that Martin is likely to have been deprived 
of his liberty include the following: 
• He is under continuous supervision and control 
• He is unable to leave the flat by himself – He is subject to 

restraint.

Taken from the https://www.bma.org.uk/media/3087/bma-deprivation-of-
liberty-safeguards-guidance-september-2020.pdf

Version 1: 22/11/2023

https://www.bma.org.uk/media/3087/bma-deprivation-of-liberty-safeguards-guidance-september-2020.pdf
https://www.bma.org.uk/media/3087/bma-deprivation-of-liberty-safeguards-guidance-september-2020.pdf
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Seeking Legal Advice

Applications under the RE X Streamlined procedure (using the COP DOL11 form) 

The applicant has a duty of full and frank disclosure to the court of all facts and matters that may have an impact on the Court’s decision whether to authorise 

the deprivation of liberty. Therefore, the applicant should scrutinise the circumstances of the case and the evidence obtained (within 12 months of the 

application) as part of Annex A to the COPDOL 11 form. 

Factors which the applicant would need to seek legal advice are (list is not exhaustive):

1. Needing particular judicial scrutiny.

2. The arrangements sought in the application may not be in the best interest of the individual, or the least restrictive option.

3. The application drafted tends to indicate that the order should not be made. 

4. There are persons identified who have not been consulted by the applicant. These persons must be listed in Annex B of the COP DOL 11 form with an 

explanation why they have not been consulted. 

5. The evidence collated and the information recorded in the form meets the courts requirement

ICBs can use NHS Framework Agreements which are available for efficiency which may permit the direct award of call off contracts, priced in accordance with 

the published rates for legal support. However, this must be made in accordance with the call-off procedure for the relevant framework which are the terms of 

the framework including price) to be suitable, without any need for amendment. The rational for making a direct award is to be fully documented. 

Many legal firms within the NHS Framework Agreements offer a number of services and prices for this bespoke application: 

- Fee to review the application and setting some advice if any triggers have been identified which would be outside of the streamline procedure or extra 

evidence that still needs to be collated/

- Fees for providing further information required

- Fees for full assistance with the application, supporting evidence and drafting the form. 

Version 1: 22/11/2023
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Setting up a HMCTS 
Payment by Account (PBA)

If a practitioner has completed the relevant COPDoL forms outlined in this document to a sufficient standard, and there is no obvious complexity to the 

application, an ICB may decide it is beneficial to make a direct application to the Court of Protection without using a legal firm as an intermediary. 

To enable direct COPDoL applications, the ICB will first need to register with the Court through their Payment by Account service. 

The suggested steps towards doing this are as follows;

• Court application fees for a COPDoL (currently £371) are collected by the PBA service through a direct debit with the applying organisation. It is therefore 

essential that you initially approach your ICB finance team to check that they are able to facilitate direct debit payments from an ICB bank account.

• If finance are agreeable, then the ICB can register for a PBA number. To do this, you and/ or finance team will need to complete the ‘Fee Account – 

Customer Application Form’ on the Payment by Account webpage. 

• Your finance director is likely to be the person needed to sign off the form, provide billing details and complete direct debit information. They should also 

send the form to the PBA service. It is likely that your ICB would apply for one PBA number, this covering a range of CHC teams in your ICB. However, this 

may vary according to the ICB finance arrangements. 

• When the application form has been completed, then return as per instructions on the application form. 

• Once registered, the PBA service will provide a PBA Number

• The PBA Number is then added to each application that is made (it is inserted on Page 1 of the COPDoL11)

• The relevant CHC practitioner will then need to email the completed application to the following address COPDOLS_or_S16@justice.gov.uk . This is a 

secure email if the application is being sent from an nhs.net or nhs.uk email.

• When an application is made, the relevant CHC practitioner may need to inform their finance team, as the finance team may need to code the payment to a 

CHC budget. Please ask your finance team for local procedures.

• When the application is received by the Court, the PBA service will then debit the ICB bank account.

Version 1: 22/11/2023

https://www.gov.uk/guidance/hmcts-payment-by-account-for-online-services
https://www.gov.uk/guidance/hmcts-payment-by-account-for-online-services
mailto:COPDOLS_or_S16@justice.gov.uk
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Additional Resources

Mental Capacity Act Specific Guidance and Tools

• The Mental Capacity Act Toolkit.

• British Medical Association,  Best interest’s decision-making for adults who lack capacity :A toolkit for doctors working in England and Wales

• 39 Essex St: A brief guide to carrying out capacity assessments

• Bournemouth University :MCA Brief Guides 

• Capacity Guide: Guidance for clinicians and social care professionals on the assessment of capacity

• British Psychological Society: Supporting people who lack mental capacity - a guide to best interests decision making

• British Psychological Society :What makes a good assessment of capacity?

• NICE: Decision-making and mental capacity: Implementation resource to help you put the NICE guideline into practice

• Edge Training MCA Resources

Deprivation of Liberty Safeguards

• SCIE Deprivation of Liberty Safeguards (DoLS) at a glance

• The Law Society, Deprivation of liberty safeguards: a practical guide

• LGA: Mental Capacity Act including DoLS and LPS Guide

• RiP Practice Guidance: Deprivation of Liberty and 16-17 year olds and "Shedinar" (33 mins)

• A basic guide to the Court of Protection

• The Law Society: Quick reference guide to identifying a deprivation of liberty in the supported living 

setting 

• The Law Society: Quick reference guide to identifying a deprivation of liberty in the home setting

• BMA Deprivation of Liberty Safeguards Guidance

• Edge Training DoLS Resources

Mental Capacity Act Specific Videos

• SCIE: Using the MCA 

• HRCH: Using the Mental Capacity Act in the 

community

• Worcestershire Safeguarding Adults Board 

Executive Function 

• HRCH Capacity Coach videos. Introduction , 
Decision-making & When capacity is complicated

• MCA Project Videos

Version 1: 22/11/2023

https://mentalcapacitytoolkit.co.uk/
https://www.bma.org.uk/media/1850/bma-best-interests-toolkit-2019.pdf
https://www.39essex.com/information-hub/insight/mental-capacity-guidance-note-assessment-and-recording-capacity
https://ncpqsw.com/news/mental-capacity-act-guidance/
https://capacityguide.org.uk/
https://www.bps.org.uk/guideline/supporting-people-who-lack-mental-capacity-guide-best-interests-decision-making
https://explore.bps.org.uk/content/report-guideline/bpsrep.2019.rep127
https://explore.bps.org.uk/content/report-guideline/bpsrep.2019.rep127
https://indepth.nice.org.uk/decision-making-resource/index.html
https://www.edgetraining.org.uk/mcaresources
https://www.scie.org.uk/mca/dols/at-a-glance
https://www.lawsociety.org.uk/topics/private-client/deprivation-of-liberty-safeguards-a-practical-guide
https://www.local.gov.uk/adult-social-care/mental-capacity-act-including-dols
https://www.researchinpractice.org.uk/media/4753/joint_deprivation-of-liberty-and-young-people_web.pdf
https://www.mentalcapacitylawandpolicy.org.uk/deprivation-of-liberty-and-16-17-year-olds-shedinar/
https://courtofprotectionhandbook.files.wordpress.com/2020/07/a-basic-guide-to-the-court-of-protection-july-2020-3.pdf
https://www.lawsociety.org.uk/topics/private-client/quick-reference-guide-to-identifying-a-deprivation-of-liberty-in-the-supported-living-setting
https://www.lawsociety.org.uk/topics/private-client/quick-reference-guide-to-identifying-a-deprivation-of-liberty-in-the-supported-living-setting
https://www.lawsociety.org.uk/topics/private-client/quick-reference-guide-to-identifying-a-deprivation-of-liberty-in-the-home-setting
https://www.bma.org.uk/media/3087/bma-deprivation-of-liberty-safeguards-guidance-september-2020.pdf
https://www.edgetraining.org.uk/dolsresources
https://www.scie.org.uk/mca/introduction/using-mental-capacity-act
https://www.youtube.com/watch?v=yglaLGl3Rxw
https://www.youtube.com/watch?v=yglaLGl3Rxw
https://www.youtube.com/watch?v=IQTswFeh7_0
https://www.youtube.com/watch?v=IQTswFeh7_0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fyoutu.be%2F7Gw7n_q95wc&data=05%7C01%7Celaine.ruddy%40nhs.net%7C32ef95e81eba40680e0408dba9fa4411%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638290664559813939%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=cE7A8YXbnVzSrYC55txBrvtfKmahqOA8ahcY2pAJ5kk%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fyoutu.be%2FpcX7sbAzwz0&data=05%7C01%7Celaine.ruddy%40nhs.net%7C32ef95e81eba40680e0408dba9fa4411%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638290664559813939%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=%2BOukjCoJr8CMUZ7%2Bfs8vNWESmexbCS7vHKpnYc9LkXo%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fyoutu.be%2F3RzEWWUCyEA&data=05%7C01%7Celaine.ruddy%40nhs.net%7C32ef95e81eba40680e0408dba9fa4411%7C37c354b285b047f5b22207b48d774ee3%7C0%7C0%7C638290664559970178%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=M0DIp23X6EclKPeRlBtQU%2BGRJ57kWS98og7c7vniKyQ%3D&reserved=0
https://www.youtube.com/playlist?list=PLVjmFl0vo1vmwLiWCNPJUrLbQGN2zXW_C
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Appendix 1 :Guidance on Completing a 
COPDOL11 Form

Adapted from the DAC 
Beachcroft COPDOL 11 

Training
Version 1: 22/11/2023

https://www.dacbeachcroft.com/
https://www.dacbeachcroft.com/
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Guidance on Completing a COPDOL11 Form  

Version 1: 22/11/2023



26 |

Guidance on Completing a COPDOL11 Form 

▪ The application must be made by an 

identified employee on behalf of the ICB. (Where ICBs 

have an arrangement with their LA to make 

applications on their behalf the contact person can be 

from the LA but the address should still be the ICB) 

Applications being made directly by the ICB should 

include the ICB employees name and work contact 

details.

PAGE 2, COPDOL11 cont’d

Version 1: 22/11/2023
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Guidance on Completing a COPDOL11 Form

▪ This will always be the ICB. Even where P resides in 

their own home/supported living (perhaps for example 

where they may reside with their family), and it is not a 

‘placement’ in the sense usually understood.

PAGE 3, COPDOL11

Version 1: 22/11/2023
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Guidance on Completing a COPDOL11 Form   
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Guidance on Completing a COPDOL11 Form  
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Guidance on Completing a COPDOL11 Form  
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Guidance on Completing a COPDOL11 Form   
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Guidance on Completing a COPDOL11 Form
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Guidance on Completing a COPDOL11 Form  
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Guidance on Completing a COPDOL11 Form 

Ensure you answer all 

questions

Version 1: 22/11/2023
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Guidance on Completing a COPDOL11 Form  
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Guidance on Completing a COPDOL11 Form 
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Guidance on Completing a COPDOL11 Form 
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Guidance on Completing a COPDOL11 Form   

▪  This is an opportunity to include anything else 

which you feel is relevant but has not been 

addressed in the preceding pages. 

PAGE 13, COPDOL11 

▪ Are the care arrangements which give rise to the 

deprivation of liberty being commissioned directly by 

the ICB or via a personal health budget

      (or both)? In either situation those arrangements are

      imputable to the state. 

▪ This is a question which you will already have 

determined as otherwise you would not be 

completing the COPDOL10. If at this stage you are 

questioning whether P is deprived of their liberty, you 

should seek advice before proceeding
Version 1: 22/11/2023
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Guidance on Completing a COPDOL11 Form   

Consider using 
information gathered 
during Best Decision 

Making when 
devising care plan 

Version 1: 22/11/2023
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Guidance on Completing a COPDOL11 Form   
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Guidance on Completing a COPDOL11 Form   

Version 1: 22/11/2023



42 |

Guidance on Completing a COPDOL11 Form   

PAGE 17, COPDOL11

▪ Pay close attention to those persons who the court has asked are 

consulted as part of the application! 

▪ Note: the form of the consultation can be in meeting, or simply by 

telephone or email.

▪ Your consultation with the relevant person(s) must address the 

following:-

     (a) that the ICB is making an application to court; 

     (b) that the application is to consider whether P lacks

          capacity to make decisions in relation to his or her

          residence and care and whether he or she should be

          deprived of their liberty in connection with the

          arrangements set out in the care plan; 

      (c) what the proposed arrangements under the order are

           (i.e. explain that P will be deprived of their liberty for a

           period of time (usually 12 months) in accordance with the

           arrangements under their care plan)

Version 1: 22/11/2023
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Guidance on Completing a COPDOL11 Form   
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Guidance on Completing a COPDOL11 Form   
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Guidance on Completing a COPDOL11 Form   

PAGE 21, COPDOL11 

▪ A litigation friend / Rule 1.2 rep does not need to be a solicitor. 

   In principle, anyone can act as a litigation friend for P if they: 

  1. Are able to conduct proceedings on behalf of P competently and 

      fairly;

  2. Have no interests adverse to that of P;

  3. Agree to act as litigation friend. 

▪ The most likely sources are a family member, friend, IMCA etc. 

For the purposes of the COPDOL11 a person simply needs to be 

identified who is willing and able to act in this capacity. The 

person should not be a paid carer.

▪  Assuming the application is straightforward, can be dealt with by 

the court on the papers rather than at hearing, and is 

uncontentious (as it should be if seeking court approval for a 

deprivation of liberty via the COPDOL11 process), very little (if 

any) practical involvement from the identified litigation friend / rule 

1.2 rep may be required other than their brief statement.

▪  The litigation friend / Rule 1.2 rep can be a deputy or attorney. It 

cannot be a person employed by the CCG. 

▪ If you cannot identify a litigation friend / Rule 1.2 representative 

you should keep note of the steps you have taken to try to 

identify a suitable person and provide a statement setting out 

these steps at Section 4(b) on this page. 
Version 1: 22/11/2023
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Guidance on Completing a COPDOL11 Form   

How to make 
direct COPDoL

applications 
to the court 

Version 1: 22/11/2023
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